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INDUSTRIAL RELATIONS LEGISLATION AMENDMENT BILL 2020 
Consideration in Detail 

Resumed from an earlier stage of the sitting. 

Clause 22: Section 49I amended — 
Debate was interrupted after the amendment moved by Mr P.A. Katsambanis had been partly considered. 

Mr W.J. JOHNSTON: I will not speak for much longer but I make it clear that the government would be pleased 
to discuss an amendment that provides the framework around regulating the use of recording equipment by union 
officials onsite. However, I make the point that we cannot wish away the twenty-first century. As the member for 
North West Central pointed out, there is already unregulated use of recording devices by a range of people in 
workplaces. We cannot be King Canute. We have to face the reality of today’s situation. I would be happy to 
discuss with the opposition sensible amendments that provide the framework in which these things should occur, 
but to argue that they should never occur is to argue that the sun should not rise in the east. These things are going 
to happen, so what is the circumstance in which we want them to happen? That is the reality. As the member for 
North West Central made clear last night, these things are occurring now. Given that they are occurring, what are 
the circumstances in which we regulate those occurrences? 

Mr P.A. KATSAMBANIS: Like the minister, I do not want to take up too much time on this. Again, we are going to 
agree to disagree; it is quite obvious. The minister invites me to make some suggestions. I have already made one to 
amend section 49I(2)(b). The minister himself suggested there may have been a problem with that provision, yet no 
amendment has been made to that section. A properly calibrated amendment there may clarify circumstances, but we 
certainly do not agree with the minister that that should be expanded to trade union officials being able to video, or take 
photographs of, work, material, machinery or appliances when intellectual property rights as well as safety issues exist. 

Another matter the minister can consider in that regard if he is looking to make amendments is the decision made 
in the Fair Work Commission on BPL Adelaide Pty Ltd and the National Union of Workers. The decision made 
in 2015 clearly found, quite rightly, that nothing could limit a property owner or an employer from specifying the 
ownership rights that are of concern to it and requiring that all visitors to its premises comply with those particular 
policy requirements. Any rights given to video machinery and the like need to be understood to be qualified rights 
in relation to that overriding right by the employer, and it made it clear that that was the case. If the minister is 
looking for a way forward, as I said, I had suggested a way forward based on his commentary last night. Clearly 
he is not prepared to take it. I am conscious of the formalities and I think I have moved the amendment standing 
in my name. We support it; it is clear that the government does not support it. 

Mr W.J. JOHNSTON: Yes, the member has already moved the amendment. That is what we are debating, and 
we are about to put it to a vote. Again, I say to the member, yes, we recognise that there are qualifications and this 
bill does not attempt to remove qualifications. A range of rights occur under federal legislation to do with broadcasting 
and all those things. None of those is impacted by these suggested changes. That is not what this is about. It is like 
the straw-man argument about intellectual property. This bill says that the intellectual property becomes the 
possession of the union. That is not what the amendment says. As I say, if there was to be a sensible discussion, 
I would be happy to be part of it, but to just say no is not sensible. As the member for North West Central made 
clear, recordings are currently occurring, so what is the circumstance in which those are to take place? 

Mr V.A. CATANIA: The Nationals WA supports the amendment that the member for Hillarys moved to clause 22. 
As the minister outlined, union officials are already doing it, and he is right. It is occurring on construction sites 
where video footage or photos have been taken of things that are perceived as a health and safety risk to employees. 
Do members know what? I accept that people sometimes have to get their point across, but to my mind, this endorses 
the taking of footage or photographs and putting it on social media. That shows only one side of the story. We live 
in a world in which people are innocent until proven guilty. Processes and procedures are in place for unions to follow 
when workplaces potentially do not adhere to work health and safety regulations or any other matters. I absolutely 
accept the right of unions to represent workers and that workers have the right to be in a safe place, but this provision 
endorses the ability for unions to put the footage on social media straightaway and argue the case online. That 
argument would be from only one point of view, which would be damaging to the company or business. It would 
be onerous and expensive for a business, specifically a mum-and-dad business or a sole operator, to go through 
the courts to get the video or photograph taken down. Often, there is only one person working in the shop. They 
would need to find the time, energy and money to fight a union organisation to take down the footage. The footage 
could provide a very good explanation of the situation, but that is not afforded to the small business owner, the 
mum-and-dad operator or sole operator. That is why the Nationals WA really oppose this legislation. Our opposition 
is based on the freedom that it will give unions. Everyone in this house knows that I am a big supporter of the 
unions, but this is taking it to the next step and crossing the line by advocating that pressure should be applied to 
small businesses in particular, such as sole operators. It could potentially spread into a person’s home, where they 
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may be working. I think that crosses the line. That is why I support the amendment put forward by the member for 
Hillarys and why the National Party does not support this legislation. 

Mr W.J. JOHNSTON: I was not going to speak again, but unfortunately the Nationals WA have posed a different 
set of straw-man arguments. Nothing in this provision authorises the broadcast of video collected by a union official. 
The allegation that is being made about what the government is proposing is not based on what the government is 
proposing. As I say, this provision is about the collection of evidence for the work of the union. I will give an 
example. Imagine that a small garment shop is being run in a warehouse unit in Carlisle, which is a little industrial 
suburb. A union official comes in and finds people crowded together using sewing machines and working in 
unsanitary conditions. Why can the union official not pull out their iPhone and record what is in front of them? 
They are allowed to make a drawing of it or to sign an affidavit to say what they saw, but why can they not take 
a recording of what they saw? 

Employer associations have raised these provisions with me. I said to them that I get that things are currently 
happening in a way that they are not satisfied with, but that that has nothing to do with this legislation, because we 
have not passed the legislation. Whatever is happening today, I am not dealing with those issues. I have had industry 
associations talk to me about certain problems, but we are not dealing with those problems; they are somebody 
else’s problem because they have nothing to do with this bill. This bill is about the right of union officials to get video 
and photographic evidence of what is happening in a workplace. Let us go back to the example of a person who walks 
into a warehouse. The advantage to the employer of the union official using a video to record what is happening 
in the warehouse with those sewing machines is that it is fact—we can see what is occurring. 

I accept that there are arguments in a particular industry because there has been a breakdown in the relationship 
between the union and the employer association, but, again, this does not change the breakdown in the relationship 
between the Master Builders Association and the Construction, Forestry, Maritime, Mining and Energy Union. 
This bill is not about that. If members want to propose a way to get those two groups back into friendship, I look 
forward to hearing that, but that is not what this bill is about. This provision does not throw any fuel on the fire of 
that dispute nor does it throw water on that fire, but it does give union officials a right to collect evidence that is not 
just an affidavit of what they saw. Quite frankly, I do not get why somebody would not want to collect the truth. 

As I say, if members want to set up a regulatory framework around how that happens, I am very happy to do that, 
but I make it clear that this legislation does not give authority for a union official to put that video on Facebook. It 
does not authorise that. If the member wants an amendment to make that clearer, he should propose one, but to 
take the twentieth-century approach and say that we are going to ban the twenty-first century and nobody is allowed 
to use a mobile phone is ridiculous. I will give a final example before I sit down, and we can then hopefully vote on 
this. A little while ago, a driverless truck at a Rio site had broken down. The tradesman came out and disconnected 
the remote system. He then went into the truck to repair it and the first thing that happened was that he drove the 
truck over his own car. A photograph was taken of that incident, but Rio bans phones on the worksite. These things 
are going to happen whether employers admit it or not. This is not about authorising the putting up on a website 
of a video that attacks the MBA; this is about the proper — 

Mr S.A. MILLMAN: Mr Acting Speaker, I would like to hear further from the minister on this very important 
point about getting to the truth. 

Mr W.J. JOHNSTON: I was trying to time my finish to the countdown of the clock, but I am indebted to the member! 

This is simply about how we can allow the twenty-first century collection of facts. I say to all industry associations 
and the opposition that if they want to suggest some amendments about how to do that, I look forward to talking 
to them when the bill is between the houses. 

Mr P.A. KATSAMBANIS: I want to put the clause as well, but given that the minister has spoken about some 
examples, let us be very clear: the next clause we will consider will extend the union right of entry into homes in 
some circumstances. When we are talking about workplaces, that includes people’s homes. The capacity to 
photograph and video in people’s homes could lead to some of the most serious breaches of privacy, as well as the 
breach of other rights, including intellectual property rights. In particular, I refer to the entry into people’s homes 
that are workplaces in relation to services being provided to elderly or disabled people. The risk of misuse is 
significant. The question I will ask the minister is a question that a number of people have asked me: if this capacity 
becomes law, what remedy is provided in this legislation for misuse of this provision by the people who take the 
photography or the video? Is any remedy provided in this bill or is it left to the common law? Will all that the poor, 
unfortunate person who is seeking domestic help—the disabled or elderly person—be able to do is to get legal 
advice and maybe lodge a claim in the Magistrates Court, District Court, Supreme Court or whatever? Is any 
remedy for breach provided here?  

Mr W.J. JOHNSTON: A range of penalties are available to everyone already. The point I keep making to the 
member is that I am not changing those provisions. Whatever the rules are about broadcasting things, they exist 
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already. Not only am I not trying to reduce those protections, I cannot because they are commonwealth responsibilities. 
It is true there is a provision for access to a home for a union official—we will debate it in a minute—but let me 
give the member an example. I deliberately chose the example of a warehouse full of sewing machines because 
the member might remember the raids on houses in the northern suburbs where the people who were sewing were 
not in a warehouse; they were in people’s garages. These are real, live problems being dealt with by union officials 
every day—exploitation of vulnerable workers in our community in people’s houses. The member for Hillarys is 
saying that we do not want to collect evidence of that potentially illegal conduct. I am saying that I want the 
evidence out there.  

As I say, if somebody can describe to me what provision they want to deal with that will limit how the data is used, 
I am very happy to have that discussion. I want to make it clear: I am asking for that. I invite a proposal that does 
not ban the twenty-first century, but one that provides a sensible regulatory framework for the twenty-first century 
because everyone has a mobile phone, which is a recording device, a camera and a video camera. That is the reality 
of the way the world is. How will we regulate the twenty-first century? If the member can tell me how we do that, 
I am in the game. But just to say we will ban it is not sensible. 

I will go over this point again. The member for Hillarys raised the extreme cases. The member for North West Central 
raised the Construction, Forestry, Maritime, Mining and Energy Union and its relationship with the building 
industry. This legislation has nothing to do with that because that is a problem today. It has nothing to do with 
changing the law. It is today’s law. The member for Hillarys raised the question of people going into someone’s 
house. That is a genuine problem for today as well—where people are being exploited inside houses today. I make 
the point to the member for Hillarys that at the moment, the inspectorate can enter a house without any limit. Our 
bill proposes to put a limit on the capacity of the inspectorate to enter a house. Do not forget that; we will introduce 
a limit. 

Mr P.A. Katsambanis: We’ll get to that. 

Mr W.J. JOHNSTON: I know; we will. The point is the member raises arguments that do not relate to the real 
world and asks me to respond to them. That is not a sensible way forward. As I say, with respect to the problems 
between the construction union and the construction employer association, nothing in this bill will change any of 
those relationships. Whatever problems they have now, they will have them tomorrow. We will talk about right of 
entry to houses in a second. There is an extensive set of protections in here because we absolutely recognise the 
risk of union officials having right of entry. But there cannot be no right of entry because if workers choose to be 
represented by a union, they must have that right. The inspectorate must be able to go into a workplace and ensure 
that the laws are being complied with. The Master Builders Association says that the duty of government is to do 
the inspections and the enforcement; therefore, we have to have the tools to do that. 

I think we have talked more than we should have. We will not support the amendment because we cannot say the 
twenty-first century does not exist. 

Division 

Amendment put and a division taken, the Acting Speaker (Mr T.J. Healy) casting his vote with the noes, with the 
following result — 

Ayes (19) 

Mr I.C. Blayney Dr D.J. Honey Mr W.R. Marmion Mr K.M. O’Donnell 
Mr V.A. Catania Mr P.A. Katsambanis Mr J.E. McGrath Mr D.T. Redman 
Ms M.J. Davies Mr Z.R.F. Kirkup Ms L. Mettam Mr P.J. Rundle 
Mrs L.M. Harvey Mr S.K. L’Estrange Dr M.D. Nahan Mr A. Krsticevic (Teller) 
Mrs A.K. Hayden Mr R.S. Love Mr D.C. Nalder  

 

Noes (33) 

Ms L.L. Baker Mr D.J. Kelly Mr S.J. Price Mr D.A. Templeman 
Dr A.D. Buti Mr F.M. Logan Mr J.R. Quigley Mr P.C. Tinley 
Mr J.N. Carey Mr M. McGowan Ms M.M. Quirk Mr R.R. Whitby 
Mrs R.M.J. Clarke Ms S.F. McGurk Mrs M.H. Roberts Ms S.E. Winton 
Mr R.H. Cook Mr K.J.J. Michel Ms R. Saffioti Mr B.S. Wyatt 
Mr M.J. Folkard Mr S.A. Millman Ms A. Sanderson Mr D.R. Michael (Teller) 
Mr T.J. Healy Mr Y. Mubarakai Ms J.J. Shaw  
Mr M. Hughes Mrs L.M. O’Malley Mrs J.M.C. Stojkovski  
Mr W.J. Johnston Mr P. Papalia Mr C.J. Tallentire  

Amendment thus negatived. 

Clause put and passed. 
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Clause 23: Section 49K replaced — 
Mr P.A. KATSAMBANIS: Clause 23 will replace existing section 49K with a new section. Existing section 49K 
is a very, very important protection. It is headed “No entry to premises used for habitation”, and states — 

An authorised representative does not have authority under this Division to enter any part of the premises 
of an employer that is principally used for habitation by the employer and his or her household. 

Union officials acting as authorised representatives are not able to enter premises that are principally used for 
habitation. The bill seeks to amend this to continue that prohibition except when an authorised representative may 
apply to the commission for an order permitting them to enter the premises. When the commission makes an order 
it must be satisfied that exceptional circumstances exist that warrant the making of the order. To kick this off and 
for completeness, can the minister outline to the house why we need to change this strict prohibition into one that 
is not as strict and will allow that application process to be made? 
Mr W.J. JOHNSTON: Absolutely; that is a good question. I will explain later on why we do not agree with the 
member’s amendment. This provision was inserted in 2002. I make it clear that it does not currently prevent an 
authorised representative from entering any part of a premises usually used for habitation by someone other than 
the employer. Aged-care facilities, group homes, hotels, motels or fly in, fly out camps are not excluded places. 
At the moment, a person working as a domestic worker in a home is not an employee. We are going to make them 
employees; therefore, we need to have the capacity for that person to have their rights enforced in the same way 
as any other worker does. I will give members an example. It might be a person working as an in-home child carer. 
If members have read any of the literature about in-home carers in Hong Kong or Singapore, they would be aware of 
the extraordinary number of problems that have occurred for those workers. They have been completely and utterly 
mistreated. We need a provision that says that if someone is in those circumstances, they will be able to have their 
rights enforced. That might include having a union official visit them at their workplace, which is the home. Clearly, 
a union official cannot just be let into someone’s home. We have to build in a provision, which is that the union 
official can exercise that right only if they can prove to the commission that there are exceptional circumstances. 
It cannot be in ordinary circumstances or in any circumstances; it can only be in exceptional circumstances. Members 
should not forget that the commissioner is not a judicial officer, but they hold the same — 
Mr P.A. Katsambanis: Quasi-judicial. 
Mr W.J. JOHNSTON: They are quasi-judicial. We are not giving the union official any direct right to enter 
a person’s home—not at all! We are saying that if the union official can prove that something is exceptional, then 
and only then can they be given the right to enter. 
The member for Hillarys’ amendment says that the employer should be notified that there are exceptional 
circumstances. The member should think of the worker. He should read the literature about in-home carers in 
Asia—the stories of women who have been exploited in the circumstances. Can he then come back and tell me 
that the only way their rights can be enforced is if they tell the employer first? The member should come back and 
look me in the eye after he has read those stories and tell me that the only way that an exploited worker can have 
their rights enforced is if they tell their employer. 
Mr P.A. KATSAMBANIS: The first part of the minister’s statement answered my question. We accept the need 
to bring domestic workers under this legislation. It has been pointed out by the federal government that their 
exclusion has precluded the federal government from signing certain international conventions. We accept that 
domestic workers will be brought into the scheme. We further accept that, given that domestic workers are being 
brought into the industrial relations scheme — 
Mr W.J. Johnston: I think I fixed your problem. 
Mr P.A. KATSAMBANIS: I will get to that. Part of the problem — 
Mr W.J. Johnston: Your amendment is fixed. 
Mr P.A. KATSAMBANIS: We will get there. The minister should let me articulate my concerns and then answer 
those rather than guessing what my concerns might be. 
We accept that there may be extraordinarily limited circumstances in which this right will need to be enlivened 
because domestic workers have come under this legislation. We also question—we do not know the answer—
whether leaving in a strict prohibition in the circumstances would mean that we are still noncompliant with those 
international conventions. We are cognisant of that. We are not insisting on maintaining the existing full and total 
prohibition in section 49K. We accept that it needs to be absolutely and utterly only in circumstances of last resort. 
We do not accept that somehow or other by incorporating domestic workers into our industrial relations system, 
all of a sudden, domestic workers in Western Australia will end up with the same terms and conditions as exploited 
domestic workers in Singapore and Hong Kong. We are not creating a new category of worker. We are not saying 
that there have not been domestic workers in the past and now there are going to be domestic workers. Domestic 



Extract from Hansard 
[ASSEMBLY — Wednesday, 19 August 2020] 

 p5248a-5256a 
Mr Bill Johnston; Mr Peter Katsambanis; Mr Vincent Catania 

 [5] 

workers exist now. If there was exploitation of domestic workers in Western Australia, significant attention would 
be paid to them. 
Mr W.J. Johnston: There is! 
Mr P.A. KATSAMBANIS: The minister says that there is. There may well be, in some extremely limited 
circumstances, but we are not talking about Singapore or Hong Kong as an example. We are talking about the reality 
in Western Australia today for all those domestic workers and their employers who are not exploiting them. Workers 
who are caring for the elderly, the infirm, the disabled and the sick are not being exploited. Those disabled or elderly 
people are not exploiters. People who are employing domestic help in other circumstances, such as nannies or 
housekeepers, are not exploiters. The Premier thinks that the western suburbs covers a far broader area, but I do not 
think many people in Carine would have housekeepers. Perhaps the member for Carine can tell us. Perhaps in places 
such as the western suburbs and in regional areas, people might have housekeepers. They are not being exploited 
now. We are enlivening their rights under the industrial relations system. We accept that, so we accept that there 
needs to be some very limited right of entry. I know that the minister will say that it is implied in the legislation that 
any application to the commission by an authorised representative will be heard and the employer who is alleged 
to be doing wrong will be given the opportunity to be heard. We say that that should be stipulated so that it is clear 
whether the application by the authorised representative is ex parte or involves a hearing in which the employer 
will be heard. There is no harm in the first part of the amendment that I am going to move in a moment. 
Mr P.J. RUNDLE: I would like to hear a bit more from the member for Hillarys, if I can. 
Mr P.A. KATSAMBANIS: Thank you, member for Roe. 
We are also saying that the power of the commission to make an order only if it is satisfied that exceptional 
circumstances exist that warrant the making of the order is completely undefined and too broad. In particular, it runs 
the risk of significant amounts of jurisprudence before we get to the stage at which there is an accepted limit of 
what are exceptional circumstances and what are not. Really, at the end of the day, a union official is asking to access 
a worksite—in this case, a home—to obtain certain information, either physical or visual. They want to check out 
something and work out what is going on. The commissioner can bring the parties together and ask what the issues 
are and what the union official will be looking for if they go into the workplace, which is a home. The official can 
say that they are looking for A, B and C. The commissioner can ask whether the home owner—the employer—
can provide that without the union official coming to their house. If the answer is yes, there we are. If they cannot 
provide it, the commissioner will say, “Well, we think this is a legitimate request. It has not been granted. Here’s 
your order to go into the property.” If it is not a legitimate request, or the request can be satisfied in any other way, 
they do not need to enter the property. That is why we have drafted the amendment to clause 23 standing in my 
name, which has been circulated. I will move it now. I move — 

Page 25, lines 5 to 7 — To delete the lines and substitute — 
(3) The Commission may make the order only if it is satisfied that — 

(a) the owner or occupier of the habitation premises has had a chance to make representations 
to the Commission relating to the entry to the habitation premises; and 

(b) the information sought by the authorised representative cannot be obtained in any manner 
other than entry to the habitation premises. 

The opposition thinks that that is well calibrated. We sought parliamentary counsel assistance to draft the provision 
to make sure that it is accurate and that it uses the words that are required. I know that the minister will say that it 
is contemplated—it is not directly said in the minister’s amendment—that the parties will have a chance to be 
heard. We make it clear that the occupier of the home will get a chance to appear before the commission to put 
their case, and we also make it clear that the commissioner is there to decide. The union official says, “I seek 
information; this is what I want in my visit.” The commissioner says to the employer, “Can you provide this, 
please?” The employer says, “No, I can’t.” The commissioner then makes the assessment that it is a legitimate 
thing to seek, because that is what commissioners do, and gives the order. However, if the employer says, “I can 
provide this. You don’t need to come to my house; I’ll provide it for you, here it is.”, we have covered it off. That 
is what we are trying to do with this amendment.  
We are not in any way trying to defeat the principles relating to the government’s amendment of the principal act. We 
accept that we need to make this extremely narrow exception; we are 100 per cent with the government on that. We 
accept that, and we also question whether, as I said, by not doing this we might still fall foul of that International Labour 
Organization convention. We are just saying that this is a better way to do it. It is clear and concise, and we do not 
leave it up to the commission over time to determine what the boundaries of “exceptional circumstances” may or may 
not be, resulting in argy-bargy and getting differences of opinion, depending upon the commissioner. One commissioner 
might think one way, and another might think another way. This way it is a case of, “Is the information legitimate?” 
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“Yes.” “Can you get it without entering the home?” “Yes.” “If so, here you are.” If they will not give the information 
and it cannot be obtained any other way, then they are allowed to enter in these limited circumstances. 
We think this amendment is well calibrated and we think it makes sense. We do not think it will derogate in any 
way from what the government is trying to achieve. If the minister cannot give a yes or no today, can he at least 
give us an undertaking that he will consider this in the stages between the houses? We would appreciate that. 
Mr W.J. JOHNSTON: I need to apologise, because I was wrongly of the view that this was an ex parte provision, 
and of course it is not; only access to the habitation by the inspector is ex parte. I should have listened more closely 
to my advisers before I got things wrong. If there is an application under this provision, the application will be referred 
as an industrial matter to the commission, pursuant to section 29(1)(a) of the Industrial Relations Act. This means 
that the processes under section 32 of the act would apply to the application. Under section 32 of the act, the 
commission would deal with the matter by conciliation and arbitration. This necessarily means that both parties—
that is, the authorised representative and the home owner—would be involved, and the home owner would have 
the opportunity to put their case across. It is therefore unnecessary to make any amendment to the bill for a home 
owner specifically to be heard in situations in which an application is made, because that is exactly what would 
already occur under the provisions of the act. I misread that to understand that it was an ex parte application. It is, 
in fact, not an ex parte application, and therefore the home owner would be heard and in fact could potentially be 
conciliated before arbitration. 

The only other difference is whether there are exceptional circumstances, or it is a situation proposed by the 
member—that the information sought by the authorised representative cannot be obtained in any manner other 
than by entry to the habitation premises. I make the point that that is actually a broader range of circumstances. The 
proposal from the Liberal Party is wider than is the proposal by the government. We are not allowing a circumstance 
in which the information cannot be obtained by another method; we are saying that it is only in exceptional 
circumstances. There could even be a situation in which information cannot be obtained except by entry, but the 
commission still does not consider it to be exceptional. 

As a former tribunal member, I would have thought that the member would understand the proper role of 
decision-making in tribunals. I do not believe there is a challenge for the commissioners in making a decision 
about what “exceptional circumstances” might mean. Remember, “exceptional circumstances” means the 
ordinary words; just look it up in a dictionary, and that is what it means. We do not have to try to circumscribe 
the exercising of the commissioner’s jurisdiction, because they will exercise it under its common meaning, 
which is exceptional circumstances—not ordinary circumstances, and not circumstances that happen every day, 
but exceptional circumstances. 

I will go further. The Fair Work Ombudsman is currently prosecuting the Sydney manager/director of Award Mortgage 
Solutions, Mr Tony Lam, in the Federal Court for allegedly paying his nanny $2 per hour for working between 
88 and 106 hours per week. This equates to an alleged underpayment of $155 000 over 12 months. The idea that 
these things are not happening in our community is wrong.  

The Salvation Army made a detailed submission to the ministerial review, setting out the very real issues attached 
to the exploitation of domestic workers in Australia, particularly migrant domestic workers. In its submission it 
cited the case of Zoltan and Melita Kovacs, who were convicted of intentionally possessing a slave in 2007. The 
Kovacs brought a young woman to Australia from the Philippines and required her to work in their store and perform 
domestic work in their home. She worked seven days a week and did not receive a regular wage. I want to make 
a point about this: as the law stands today, with regard to the woman in Sydney who is alleged to have received 
only $2 per hour, in Western Australia that is currently lawful. I can tell the member that I am aware of a past situation 
of an Indonesian woman working in a family home in Fremantle, in 2018, for less than $2 an hour. The idea that 
these things do not occur is wrong. 

Mr D.R. MICHAEL: I would like to hear a lot more from the minister! 

Mr W.J. JOHNSTON: That woman had her passport taken from her after coming to Australia on a tourist visa. 
The idea that these things are not happening in our community is naive.  

I will make another point. If the member is being lobbied by industry associations, I can tell him that no member of 
any of those industry associations will be impacted by these changes because they, by definition, are in industry; they 
are not about domestic service. These provisions apply to an unfortunately increasing number of people. It is not right 
to think that in our modern day and age, here in Perth, Western Australia, domestic workers are not being exploited. 
The point I make is that that is currently allowed under Western Australian law. The law in Western Australia 
allows people to be paid less than $2 an hour, and that is what we are trying to fix. 

As I said, this provision will allow a union official the right of entry in exceptional circumstances; not in ordinary 
circumstances, and not because they have an argument, but because there are exceptional circumstances. As I have 
pointed out, we do not need to put in a provision for the occupier to be heard because it is an industrial matter and 
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therefore falls under section 32 of the Industrial Relations Act. The commission would deal with the matter by 
conciliation and arbitration which, by definition, means that both parties would be involved in the hearing. The 
member’s proposed amendment at proposed section 49K(3)(a) is therefore not necessary because it is already in 
the arrangement, and proposed section 49K(3)(b) is not required because it would expand, not reduce, the number 
of times a union official would be able to gain access to a home.  

Mr P.A. KATSAMBANIS: As I said in my contribution, I accept that the construction of the clause, as proposed 
by the government, that someone has a right to be heard is not explicit. Clarifying that someone has the explicit right 
to be heard should be a harmless thing. In relation to whether my proposal is broader or narrower than exceptional 
circumstances, “exceptional circumstances” is undefined. It is as broad as a commissioner might want to determine 
it to be and, at appeal, it is as broad as a judge may want to determine it to be. It is undefined, and I would say in 
these circumstances of dealing with allowing someone to enter someone’s home, “undefined” means “ill-defined”. 
It is as simple as that. 

With this amendment, we are trying to address the actual matter at hand. Entry is being sought for a reason—to 
seek certain information. If someone can do that without entry, it has solved the problem. If the application is the 
process by which we get together to solve the problem, that is great because we do not have the entry into someone’s 
home. If the threat of such application achieves that and the information is handed over, that is again a great thing 
because we do not have entry into someone’s home. 
In the first few years of the operation of this provision, to leave it up to the commission and then eventually to 
a court of higher standing, to put a ring fence around what might or might not be exceptional circumstances, I think 
is doing a disservice both to the workers to be protected and to the home owners more particularly, who believe 
that their home is their castle. 
I have seen some of the footage recently. One of the cases that the minister referred to was the importation of someone 
from overseas to work concurrently in a business and a household and they were not even given a bedroom but were 
basically bringing out a sleeping bag at the end of the day to lie on the floor in what looked like a lounge room or 
a dining room. That is horrific. But let us be frank; that sort of treatment is an absolute outlier in Australia. We all 
condemn it. We condemn any form of modern slavery. There are forms of modern slavery that are happening here 
today that we will not deal with through this legislation. We will have to deal with them in other manners—and 
we should. I do not think there is any reason why we should not address that because it is a problem. We are all at 
one on this. We just think that the calibration of this amendment, firstly, makes it clear that the home owner has 
a right to be heard and it is not left to some other provision in the act. We are dealing with people here. We are dealing 
with households. We are not dealing with traditional employers who may have a human resources department and 
perhaps an industry association to rely on or anything like that. We are dealing with individuals, particularly 
vulnerable individuals—disabled people, elderly people or people stressing to care for their loved ones and the like. 
Let us make it very clear that they have that power, and then let us curtail the entry to the issues at play. The issue 
at play is that we need information. Can we get it without entering? I think the minister would agree that it would be 
egregious to have circumstances such as the exploited workers in the other states he spoke about and the commissioner 
said that they could not enter and the information was not handed over. The amendment makes it very clear what 
the dispute may be about out in the real world, which is why we think that this amendment is a better way of 
achieving what we are in unity on attempting to achieve. 
Mr W.J. JOHNSTON: I am pleased that the member will not defeat the bill if we do not pass his amendment. 
I am pleased that that is what the member just said. 
Mr P.A. Katsambanis: I didn’t say that. 
Mr W.J. JOHNSTON: The member did. He said that he was in unity on getting this fixed. 
Mr P.A. Katsambanis: This particular provision—unity on fixing the provision. 
Mr W.J. JOHNSTON: We will not pass the amendment. It is not necessary and we are not agreeing to it. If the 
member is saying to me that he will defeat this bill if we do not agree to this, that is an outrage. 
Mr P.A. Katsambanis: That’s not what I’m saying. 
Mr W.J. JOHNSTON: That is what he is saying to me. 
Mr P.A. Katsambanis: So if we have a package of amendments that we believe improves the bill? 
Mr W.J. JOHNSTON: We are not agreeing to this amendment. If the member is saying to me that he will defeat 
this bill because I do not want to support his amendment, that is what he is saying to me. 
Mr P.A. Katsambanis: No, I’m not. I’m not. I’ll get up and I’ll respond. 
Mr W.J. JOHNSTON: All right; so the member is going to pass this bill without his amendment. 
Section 32 of the Industrial Relations Act 1979 states — 



Extract from Hansard 
[ASSEMBLY — Wednesday, 19 August 2020] 

 p5248a-5256a 
Mr Bill Johnston; Mr Peter Katsambanis; Mr Vincent Catania 

 [8] 

(2) In endeavouring to resolve an industrial matter by conciliation the Commission shall do all such things 
as appear to it to be right and proper to assist the parties to reach an agreement on terms for the resolution 
of the matter. 

(3) Without limiting the generality of subsection (2) the Commission may, for the purposes of that 
subsection — 

(a) arrange conferences of the parties or their representatives presided over by the Commission; 
(b) arrange for the parties or their representatives to confer among themselves at a conference 

at which the Commission is not present. 
Subsection (4) goes on about other powers. The commission already has extensive powers. I have already apologised: 
I thought it was the next part, a provision that comes later in respect of the Inspectorate—and rightly so. But in respect 
of this provision, the commission already has those powers. This application is made in accordance with the act; 
it is not separate to the act and the commission already has the powers that the member is asking for. 

Finally, in respect of the amendment, paragraph (b) is much broader than the provision that the government is 
proposing. The member says that they will get together and sort things out. That is why I read out to the member the 
obligations of the commission under section 32(2) of the act. Those are things that the commission already does. 
I would have thought that the member for Hillarys, as a former member of a lay tribunal, would have respect for 
the capacity of the commission. 

Division 
Amendment put and a division taken, the Acting Speaker (Mr T.J. Healy) casting his vote with the noes, with the 
following result — 

Ayes (19) 

Mr I.C. Blayney Dr D.J. Honey Mr W.R. Marmion Mr K.M. O’Donnell 
Mr V.A. Catania Mr P.A. Katsambanis Mr J.E. McGrath Mr D.T. Redman 
Ms M.J. Davies Mr Z.R.F. Kirkup Ms L. Mettam Mr P.J. Rundle 
Mrs L.M. Harvey Mr S.K. L’Estrange Dr M.D. Nahan Mr A. Krsticevic (Teller) 
Mrs A.K. Hayden Mr R.S. Love Mr D.C. Nalder  

 

Noes (31) 

Ms L.L. Baker Mr W.J. Johnston Mrs L.M. O’Malley Mr C.J. Tallentire 
Dr A.D. Buti Mr D.J. Kelly Mr P. Papalia Mr D.A. Templeman 
Mr J.N. Carey Mr F.M. Logan Mr S.J. Price Mr P.C. Tinley 
Mrs R.M.J. Clarke Mr M. McGowan Mr J.R. Quigley Mr R.R. Whitby 
Mr R.H. Cook Ms S.F. McGurk Mrs M.H. Roberts Ms S.E. Winton 
Mr M.J. Folkard Mr K.J.J. Michel Ms A. Sanderson Mr B.S. Wyatt 
Mr T.J. Healy Mr S.A. Millman Ms J.J. Shaw Mr D.R. Michael (Teller) 
Mr M. Hughes Mr Y. Mubarakai Mrs J.M.C. Stojkovski  

Amendment thus negatived. 
Clause put and passed. 
Clauses 24 to 26 put and passed. 
Clause 27: Part II Division 3AA inserted — 
Mr P.A. KATSAMBANIS: Clause 27 inserts new part II division 3AA, which introduces a stop bullying regime 
into the commission. It has become accepted at the federal level that bullying, although ordinarily treated as a work 
health and safety issue, is a legitimate issue that should be looked at in an industrial relations context. Fair Work 
Australia has a stop bullying regime. About 700 applications are made every year and about 10 per cent of them 
come from WA. About that same percentage—10 per cent—end up in Fair Work Australia with an order needing 
to be made. All the others, in one way or another, are resolved before they reach the stage of a hearing and an order 
being made. Some may be dismissed and some may be accepted in full; the majority of them, I imagine, would be 
negotiated. It is very important to stress that both at the federal level and in this jurisdiction, it is proposed that no 
compensation is payable under this process. It is really a process to create some framework to deal with the legitimate 
issue of bullying so that the employee and employer relationship can continue without bullying. That is good. We 
accept that. 
We just want to clarify some issues that have been raised. First of all, paragraph 205 of the explanatory memorandum 
states — 

The use of the term ‘individual’ and ‘groups of individuals’ is broad and intended to capture a wider range 
of persons than co-workers or an employer. For example, s 51BI(1) will capture clients or customers of 
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the business or undertaking in which the worker works. It can therefore include an individual who is 
a national system employer or employee. 

I seek some clarity from the minister. The way I read that is that a state system employer may have an employee who 
feels bullied by a supplier or contractor or someone like that. That person in the ordinary course of events, in their 
own right, might be a national system employer but in this context is just an individual who is bullying someone else, 
so when nothing happens, the employee takes the employer to the Industrial Relations Commission. The employee’s 
employer is a state system employer. That is how I understand that. Is it any broader than that? Will it allow an 
employee to take action against their own employer if their own employer is a national system employer? 
Mr W.J. JOHNSTON: By definition, if their employer is a national system employer, this provision would not 
apply because it applies only to state system employers. 
Mr P.A. KATSAMBANIS: Is the example I gave of a third party who might just be a national system employer 
what that provision, or that explanatory note, is intended to cover? 
Mr W.J. JOHNSTON: Yes. This provision is about state system employers and, therefore, their employees. We 
are extending to state system employees the same rights that currently exist for federal scheme employees. As the 
member said, it might be the supplier not the employer who does the bullying and the employee has the right to 
take the person who is bullying them to the commission for a remedy. The employer might not be the respondent 
to the application; it could be the person who is doing the bullying. Of course, they can raise the problem with 
their employer. If they are unsatisfied with the action, they can also take their employer to the commission to seek 
a remedy, but that would be about the remedy in respect of the behaviour of the employer. Arguably, if they are 
a unionised employee, they could probably already take the same action under section 44 of the act, because it could 
be argued that there is a dispute. Obviously, we would now be in a situation in which we are continuing—which 
unions often do not like—to increase the right of employees to directly access the commission. This is another 
example of that, which, as I say, is not always popular amongst our union colleagues. But, yes, this is a provision 
in respect of a state system employee, by definition. If they are a state system employee, their employer is a state 
system employer. However, the reason for that note and the other commentary in the explanatory memorandum is 
that the bullying could be done by somebody who is not another employee or not a manager of the business, but 
is somebody from outside the business. 
Mr P.A. KATSAMBANIS: I am seeking clarity because stakeholders have been looking at this and have some 
issues with it. What will be the limits and boundaries of the jurisdiction? Paragraph 218 in the explanatory 
memorandum reads — 

The power of the Commission to deal with a stop bullying application is also not limited by another provision 
of the IR Act or another enactment providing for the resolution of grievances or disputes by workers. 

I generally understand why something like that would be included, because we do not want to limit other available 
remedies for employees. But what is there in this amendment or in other provisions to stop an employee in these 
circumstances from forum shopping and getting a better hearing in one forum rather than another, particularly 
in the context of when perhaps a WorkSafe investigation is on foot at the same time as an application in the 
Industrial Relations Commission? 
Mr W.J. JOHNSTON: That is an interesting question. “Forum shopping” is an interesting term, because for the 
commission to exercise its functions under this provision, it must be satisfied that there is a matter to be heard. 
People can make complaints—there is no way of stopping a complaint—but the question is: what will be the result 
of a complaint? Let us take the example of a woman on a work site who is being sexually harassed. They might 
see that sexual harassment as sexual harassment and take it to the Equal Opportunity Commission, but they might 
see it as bullying and take it to the industrial tribunal. Potentially, they might say that it is a work health and safety 
question and take it to WorkSafe. I am not sure whether that is called forum shopping, but, rather, it is the victim 
determining how they want their matter dealt with. They can enliven the jurisdiction only if the jurisdiction is 
satisfied that the application is valid. I am less familiar with those other tribunals, but I am very familiar with the 
Western Australian Industrial Relations Commission. The good news is that it is a simple layperson’s tribunal that 
is directed to get away from legal form and get to the heart of the challenge. The industrial commission is a great 
place to enliven this jurisdiction. 
Debate adjourned, pursuant to standing orders. 
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